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INTERLOCAL

AGREEMENT between 
CITY OF MIRAMAR

and

CITY OF PEMBROKE PINES

RELATED TO THE ACQUISITION OF RIGHT-OF-WAY; RIGHT-OF-WAY ACQUISITION CONSULTANT SERVICES, WETLAND MITIGATION PURCHASE & WETLAND MITIGATION CONSULTANT SERVICES, DESIGN, POST DESIGN AND CONSTRUCTION MANAGEMENT SERVICES FOR ROADWAY CONSTRUCTION ON PEMBROKE ROAD BETWEEN SW 160 AVENUE AND US HIGHWAY 27; AND MIRAMAR PARKWAY BETWEEN SW 192 TERRACE AND PEMBROKE ROAD.

This is an Agreement, made and entered into by and among CITY OF MIRAMAR, a municipal corporation  located  in  Broward County, Florida, and organized and existing under the laws of the State of Florida, hereinafter referred to as "MIRAMAR,"

and

CITY OF PEMBROKE PINES, a municipal corporation located in Broward County, Florida, and organized and existing under the laws of the State of Florida, hereinafter referred to as "PINES," (collectively referred to as the "Parties").

WITNESSETH:

WHEREAS, Section 163.01, Florida Statutes, known as the “Florida Interlocal Act of 1969” authorizes local governments to make the most efficient use of their powers by enabling them to cooperate with other localities on a basis of mutual advantage and provide the services and facilities that will harmonize geographic, economic, population and other factors influencing the needs and development of local communities; and 

WHEREAS, the parties seek to obtain funding from Broward County’s Municipal Surtax for the construction of Pembroke Road between SW 160 Avenue and US Highway 27, and Miramar Parkway between SW 192 Terrace and Pembroke Road (the “Project”), as shown on the attached Exhibit “A”; and
 
WHEREAS, in order to achieve road construction on Pembroke Road between SW 196 Avenue and US Highway 27, it will be necessary to acquire right- of-way from the South Florida Water Management District; the Florida Department of Environmental Protection; and TKG Storagemart Partners Portfolio, LLC; and 

WHEREAS, in order to achieve road construction on Pembroke Road between SW 196 Avenue and US Highway 27 and Miramar Parkway between SW 192 Terrace and Pembroke Road, it will be necessary to mitigate the impacted wetlands as determined by regulatory agencies; and 

WHEREAS, Pembroke Road is a city road located within the municipal boundaries for both MIRAMAR and PINES; and

WHEREAS, MIRAMAR and PINES desire to undertake a cost sharing arrangement for addressing consulting services related to right-of-way acquisition and wetland mitigation; and

WHEREAS, the parties further desire to undertake cost sharing for the design, post design, construction and construction management of the Project; and 

WHEREAS, it is anticipated that Broward County will assign transportation surtax dollars to fund the right-of-way acquisition, wetland mitigation, design, and construction of the Project; and 

WHEREAS, PINES agrees to select a consultant to work with parties on the right-of-way acquisition and wetland mitigation, and make all payments related to the consulting services; and 

WHEREAS, PINES agrees to make all necessary payments regarding wetland mitigation; and 

WHEREAS, MIRAMAR agrees to initially make all payments towards the right of way acquisition between SW 196 Avenue and US Highway 27; and

WHEREAS, MIRAMAR agrees to select a consultant for design, post design, and construction management services upon inclusion of the Project in the adopted 5-year plan for funding by Broward County’s Surtax Oversight Board; and

WHEREAS, the parties agree that MIRAMAR will select a Contractor to construct the Project ;and

WHEREAS, the parties agree that the cost of construction of Miramar Parkway between SW 192 Terrace and Pembroke Road will be paid solely by the City of Miramar through funds received from County’s Municipal Surtax proceeds; and 

WHEREAS, other than the cost of construction of Miramar Parkway between SW 192 Terrace and Pembroke Road, the parties agree that all other costs incurred by the Parties, in connection with right-of-way acquisition; wetland mitigation,  design, post design, construction management and construction shall be shared equally (50/50); and 

IN CONSIDERATION of the mutual terms, conditions, promises, covenants, and payment hereinafter set forth, MIRAMAR and PINES agree as follows:

ARTICLE 1

DEFINITIONS AND IDENTIFICATIONS

The following definitions apply unless the context in which the word or phrase is used requires a different definition:

1.1   Agreement – This Agreement includes Articles 1 through 9, the Exhibit A, and documents that are expressly incorporated herein by reference.

1.2	County – The Broward County Board of County Commissioners, Broward County,       Florida.

1.3     Contract   Administrator   –  The Contractor Administrator shall be the party taking the lead role in ensuring completion for specified duties as outlined in this Agreement.  For MIRAMAR the Contract Administrator shall be the City Engineer, or designee.  For PINES, the Contract Administrator shall be the City Engineer or designee. The primary responsibilities of the Contract Administrator are to coordinate and communicate with the non-lead party, County and any other necessary governmental entities, consultants, private landowners and other individuals associated with Project regarding the execution and completion of the of this Agreement as set forth herein.  In the administration of this Agreement, as contrasted with matters of policy, all Parties may rely on the instructions or determinations made by the Contract Administrator; provided, however, that such instructions and determinations do not change the Scope of Participation.

1.4	Lead Party – The party assigned by this Agreement to take the lead role in performing a duty, task, assignment or responsibility that will ultimately lead to the completion of the Project.  

1.5	City Manager – The City Manager for the respective cities MIRAMAR and PINES.  

1.6    Project – The Project consists of roadway improvements to Pembroke Road and Miramar Parkway Extension to US Highway 27 (“Project”). Specifically, widening the existing roadway from two lanes to four lanes on Pembroke Road between SW  160 Avenue and SW 196 Avenue, new four lane construction on Pembroke Road between SW 196 Avenue and US Highway 27; and new four lanes on Miramar Parkway between SW 192 Terrace and Pembroke Road (see location map, attached hereto as Exhibit “A”) including land acquisition and consulting services related thereto; wetland mitigation and consulting services; consultant design, post design, construction management services, and construction of the Project..




ARTICLE 2

SCOPE OF PARTICIPATION

2.1    MIRAMAR shall be the lead party in applying for any and all applications associated with right-of-way acquisition on Pembroke Road between SW 196 Avenue to US Highway 27 and coordination with the South Florida Water Management District; the Florida Department of Environmental Protection; and TKG Storagemart Partners Portfolio, LLC. Miramar shall make all payments towards right-of-way acquisition, other than costs pertaining to Consulting services. 

2.2      PINES shall select a consultant to work with the parties on right-of-way acquisition matters in connection with Project and make payments directly to Consultant.  PINES and MIRAMAR shall be named as an additional insured on the insurance policy provided by the consultant.
  
2.3	PINES shall select and a Consultant to work with the parties regarding wetlands mitigation in connection with Project and shall make all payments towards wetland mitigation purchase and make payments directly to Consultant. PINES and MIRAMAR shall be named as an additional insured on the insurance policy provided by the wetlands consultant.

2.4 MIRAMAR shall select a Consultant and serve as the Lead Party for design and, post design, and construction management services (Design Consultant) for in connection with the Project. MIRAMAR shall competitively select the design consultant and negotiate the design services for the Project. PINES and MIRAMAR shall be named as an additional insured on the insurance policy provided by the design consultant. Miramar shall have received sufficient funds from County Surtax Proceeds prior to commencing the procurement process for the Design Consultant. 

2.5 MIRAMAR shall competitively select a Contractor to construct the Project. PINES and MIRAMAR shall be named as an additional insured on the insurance policy provided by the contractor. Miramar shall have received sufficient funds from County Surtax Proceeds prior to commencing the procurement process for the construction Contractor.

2.7    	The parties shall coordinate with each other during this Agreement on no less than a monthly basis to ensure that the appropriate Contract Administrator from each party is aware of the progress of this Agreement. The parties shall also make all efforts to obtain Broward County Surtax proceeds and any grant funding available for the Pembroke Road and Miramar Parkway Extension to US 27 Project.

2.7     	PINES and MIRAMAR agree to waive any and all permit and inspection fees related to the Project for the other party.

2.8	Each party shall maintain no less than one separate Project account to be utilized solely for carrying out the purposes of this Agreement.  

2.9     Upon the opening of the bids for the construction of the Project and prior to award to a Contractor, MIRAMAR shall furnish a copy of the submission by the overall lowest responsive and responsible bidder (the "lowest bid") to PINES.     If the lowest bid amount exceeds  the  cost  estimated  in Section 3.1,  PINES  and  MIRAMAR  shall  review  the  lowest  responsive and responsible bid  and  determine whether to proceed with the Project.  Approval from both PINES and MIRAMAR shall be necessary prior to proceeding with awarding the contract for construction of the Project.  If the lowest bid amount is less than the cost estimated in Section 3.1, and provided that MIRAMAR have received sufficient funds from County Surtax proceeds, Miramar shall proceed with awarding the construction contract to the lowest responsive, responsible bidder. 

2.10 Upon completion of the Project, PINES and MIRAMAR shall each take possession
and ownership of their respective share of the Project and be responsible for the continued maintenance.   

2.11   Upon completion of the Project and at any time upon reasonable notice to the other, PINES and MIRAMAR shall each receive copies of all reports and documentation related to the Project, including a set of "As- Built" plans in hard copy and electronic format from the other to the extent applicable.  

ARTICLE 3

COSTS

3.1     The cost of the design phase of the Project is estimated to be $____________; the cost for the construction phase of the Project is estimated to be $___________.  MIRAMAR will proceed with the procurement of the Design Consultant and construction Contractor only after receipt of sufficient funds from County Surtax proceeds for the design and construction of the Project. 
		
	MIRAMAR shall deposit said funds within the designated Project account.  

3.2	With the exception MIRAMAR paying the costs associated with the construction of Miramar Parkway between SW 192 Terrace and Pembroke Road, MIRAMAR and PINES shall equally (50/50) share any additional costs incurred by the Parties for the Project to include right-a-way acquisition, wetland mitigation, design, post design, construction management and construction. 
3.3	Costs will be calculated quarterly, with four calculations for each year of this Agreement.  By the fifteenth (15) days after the end of each quarter, the parties will submit the total costs it incurred in accordance with this Agreement.  Each party will then calculate the difference between the two cost totals and the party incurring the lesser cost will pay fifty percent of that difference to the other party within thirty (30) days.  Costs and expenses that are not anticipated, disclosed to, and approved by the parties before payment will not be considered properly incurred unless later agreed upon by both City Managers. 

3.4 	The parties shall maintain quarterly calculations showing the cost billed and payments made from the funds held and reimbursements received from any funding source, Contractor or vendor in connection with this Agreement. These billings shall identify the nature of the work performed and the estimated percentage of work accomplished.

3.5     In the event the costs for the design or construction phase will exceed the estimate set forth in Section 3.1, and the parties desire to continue with Project, PINES and MIRAMAR agree to deposit any and all additional funds with as may be required for completion of the Project.

3.6     PINES and MIRAMAR shall be responsible, respectively, for any and all claims asserted by the consultants and contractors arising from PINES's or MIRAMAR's delay in remitting the required additional funds.

ARTICLE 4

TERM AND TERMINATION

4.1     The term of this Agreement shall begin on the date it is fully executed by the Parties and shall terminate upon completion of the Project and payment of the costs set forth in Article 3, or as provided for in Sections 4.2 through 4.4 herein below.   For purposes of this Agreement, the Project shall be considered completed upon final inspection and acceptance by the Contract Administrators for the parties.

4.2     This Agreement may be terminated for cause by the aggrieved party if the party in breach has not corrected the breach within ten (10) working days after receipt of written notice from the aggrieved party identifying the breach.  This Agreement may also be terminated for convenience by the either party with a majority vote of the City Commission. Termination for convenience by either party shall be effective on the termination date stated in written notice provided by MIRAMAR or PINES, which termination date shall be not less than  thirty  (30)  calendar  days  after  the  date  of  such  written  notice.  If either party erroneously, improperly, or unjustifiably terminates for cause, such termination shall be deemed a termination for convenience, which shall be effective thirty (30) calendar days after such notice of termination for cause is provided.

4.3     Notice  of  termination  shall  be  provided  in  accordance  with  the  "NOTICES" section of this Agreement.
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ARTICLE 5

CHANGES IN SCOPE OF PARTICIPATION

Any change to the Scope of Participation or Project must be accomplished by a written amendment, executed by the Parties in accordance with Section 9.10 below.

ARTICLE 6 - NOTICES

Whenever a Party desires to give notice to the others, such notice must be in writing, sent by certified United States Mail, postage prepaid, return receipt requested, or sent by commercial express carrier with acknowledgement of delivery, or by hand- delivery with a request for a written receipt of acknowledgment of delivery, addressed to the party for whom it is intended at the place last specified.  The place for giving notice shall  remain  the  same  as  set  forth  herein  until  changed  in  writing in  the  manner provided in this article.  For the present, the Parties designate the following:

FOR PINES:
City of Pembroke Pines
City Manager
601 City Center Way
Pembroke Pines, FL 33025

With copy to: City Engineer
City Attorney

FOR MIRAMAR: City of Miramar City Manager
2300 Civic Center Place
Miramar, FL 33025

With copy to: City Engineer
City Attorney


ARTICLE 7

INDEMNIFICATION

PINES, MIRAMAR are entities subject to Section 768.28, Florida Statutes, as may be amended from time to time, and agree to be fully responsible for acts and omissions of its agents or employees to the extent permitted by law.  Nothing herein is intended to serve as a waiver of sovereign immunity by any party to which sovereign immunity may be applicable.  Nothing herein shall be construed as consent by the Parties to be sued by third parties in any matter arising out of this Agreement or any other contract.

ARTICLE 8

INSURANCE

PINES, MIRAMAR shall each furnish the other with written verification of liability protection in accordance with state law prior to final execution of this Agreement.

ARTICLE 9

MISCELLANEOUS

9.1	DOCUMENTS

Any and all reports, photographs, surveys, plans, and other data and documents provided or created in connection with this Agreement are and shall remain the property of each party and shall be made available at no additional cost.

9.2	THIRD PARTY BENEFICIARIES

Neither PINES nor MIRAMAR intend to directly or substantially benefit a third party by this Agreement.  Therefore, the Parties acknowledge that there are no third party beneficiaries to this Agreement and that no third party shall be entitled to assert a right or claim against either of them based upon this Agreement.

9.3	ASSIGNMENT AND PERFORMANCE

Neither this Agreement nor any right or interest herein shall be assigned, transferred, or encumbered without the written consent of the Parties. Notwithstanding the Termination provision of this Agreement, either party may terminate this Agreement, effective immediately, if there is any assignment, or attempted assignment, transfer, or encumbrance, by PINES or MIRAMAR of this
Agreement or any right or interest herein without the other party’s written consent.

9.4	MATERIALITY AND WAIVER OF BREACH

Each requirement, duty, and obligation set forth herein was bargained for at arm's-length and is agreed to by the Parties. Each requirement, duty, and obligation set forth herein is substantial and important to the formation of this Agreement, and each is, therefore, a material term hereof.

Either party’s failure to enforce any provision of this Agreement shall not be deemed a waiver of such provision or modification of this Agreement.  A waiver of any breach of a provision of this Agreement shall not be deemed a waiver of any subsequent breach and shall not be construed to be a modification of the terms of this Agreement.



9.5	COMPLIANCE WITH LAWS

PINES and MIRAMAR shall comply with all applicable federal, state, and local laws, codes, ordinances, rules, and regulations in performing its duties, responsibilities, and obligations pursuant to this Agreement and any relevant funding Agreement required for Surtax funding.

9.6	SEVERANCE

In the event a portion of this Agreement is found by a court of competent jurisdiction to be invalid, the remaining provisions shall continue to be effective unless PINES or MIRAMAR elects to terminate this Agreement.  An election to terminate this Agreement based upon this provision shall be made within  seven  (7)  calendar  days  of  final  court  action,  including  all  available appeals.

9.7	JOINT PREPARATION

The Parties and their counsel have participated fully in the drafting of this Agreement and acknowledge that the preparation of this Agreement has been their joint effort.  The language agreed to expresses their mutual intent and the resulting document shall not, solely as a matter of judicial construction, be construed more severely against one of the Parties than the other. The language in this Agreement shall be interpreted as to its fair meaning and not strictly for or against any party.

9.8	PRIORITY OF PROVISIONS

If there is a conflict or inconsistency between any term, statement, requirement, or provision of any exhibit attached hereto, any document or events referred to herein, or any document incorporated into this Agreement by reference and a
term, statement, requirement, or provision of Articles 1 through 9 of this Agreement, the term, statement, requirement, or provision contained in Articles 1 through 9 shall prevail and be given effect.

9.9	LAW, JURISDICTION, VENUE, WAIVER OF JURY TRIAL

This Agreement shall be interpreted and construed in accordance with and governed by the laws of the state of Florida.  All Parties acknowledge and accept that jurisdiction of any controversies or legal problems arising out of this Agreement, and any action involving the enforcement or interpretation of any rights hereunder, shall be exclusively in the state courts of the Seventeenth Judicial Circuit in Broward County, Florida, and venue for litigation arising out of this Agreement shall be exclusively in such state courts, forsaking any other jurisdiction which the Parties may claim by virtue of its residency or other jurisdictional device.   BY ENTERING INTO THIS AGREEMENT, PINES AND MIRAMAR HEREBY EXPRESSLY WAIVE ANY RIGHTS THE PARTIES MAY HAVE TO A TRIAL BY JURY OF ANY CIVIL LITIGATION RELATED TO THIS AGREEMENT.  IF A PARTY FAILS TO WITHDRAW A REQUEST FOR A JURY TRIAL IN A LAWSUIT ARISING OUT OF THIS AGREEMENT AFTER WRITTEN NOTICE BY THE OTHER PARTY OF VIOLATION OF THIS SECTION, THE PARTY MAKING THE REQUEST FOR JURY TRIAL SHALL BE LIABLE FOR THE REASONABLE ATTORNEYS’ FEES AND COSTS OF THE OTHER PARTY IN CONTESTING THE REQUEST FOR JURY TRIAL, AND SUCH AMOUNTS SHALL BE AWARDED BY THE COURT IN ADJUDICATING THE MOTION.

9.10	AMENDMENTS

No modification, amendment, or alteration in the terms or conditions contained herein shall be effective unless contained in a written document prepared with the same or similar formality as this Agreement and executed by this Agreement.  

9.11	PRIOR AGREEMENTS

This document represents the final and complete understanding of the Parties and incorporates or supersedes all prior negotiations, correspondence, conversations, agreements, and understandings applicable to the matters contained herein. There is no commitment, agreement, or understanding concerning the subject matter of this Agreement that is not contained in this written document. Accordingly, no deviation from the terms hereof shall be predicated upon any prior representation or agreement, whether oral or written.

9.12	INCORPORATION BY REFERENCE

The truth and accuracy of each "Whereas" clause set forth above is acknowledged by the Parties. The attached Exhibit "A" is incorporated into and made a part of this Agreement.

9.13	REPRESENTATION OF AUTHORITY

Each individual executing this Agreement on behalf of a party hereto hereby represents and warrants that he or she is, on the date he or she signs this Agreement, duly authorized by all necessary and appropriate action to execute this Agreement on behalf of such party and does so with full legal authority.

9.14	MULTIPLE ORIGINALS

Multiple copies of this Agreement may be executed by all Parties, each of which, bearing original signatures, shall have the force and effect of an original document.
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IN WITNESS WHEREOF, the Parties hereto through their duly authorized representatives do cause executed this Agreement effective the day and year states herein.  
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ATTEST:	CITY OF PEMBROKE PINES



By 		 City Clerk	Mayor-Commissioner



(Print or Type Name)	(Print or Type Name)




(SEAL)

 	day of  	, 20 	.




City Manager

 	day of  	, 20 	.



APPROVED AS TO FORM:

By 		 City Attorney
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MIRAMAR

                              
ATTEST:
By:_____________________________
City Manager

							DATED:_________________________
___________________________		  	
City Clerk, 		 


Approved as to legal form and 
Sufficiency for the use of and reliance 
by the City of Miramar only:

___________________________  	
City Attorney
Austin Pamies Norris Weeks Powell, PLLC





