This Instrument was Prepared by:

Brian J. Sherman, Esquire

Goren, Cherof, Doody & Ezrol, P.A.

3099 East Commercial Boulevard, Suite 200

Fort Lauderdale, Florida 33308


ENCROACHMENT AGREEMENT

THIS ENCROACHMENT AGREEMENT entered into on this ____ day of _______, 2021, by and between the City of Pembroke Pines, a Florida municipal corporation (hereinafter the "CITY"), and the Walnut Creek Community Development District, a governmental unit created pursuant to Chapter 190 of the Florida Statutes (hereinafter the "DISTRICT").


In consideration of the mutual covenants and the, conditions contained in this Encroachment Agreement, and other good and valuable consideration, the adequacy and receipt of which are hereby acknowledged, the parties hereby agree as follows:


1.
Pursuant to a motion duly adopted at its meeting of ______________, the City Commission of the CITY authorized the proper CITY officials to enter into this Encroachment Agreement.


2.
The CITY owns the real property located adjacent to the canal on NW 72nd Avenue (the “Property”) which is more particularly described as follows:


The Right of Way dedicated to the Public pursuant to the WALNUT CREEK plat recorded in Plat Book 167 at Page 40 of the Public Records of Broward County, and as further amended.



3.
The DISTRICT wishes to install a fence which encroaches onto the right of way running in favor of the CITY, as further described on Exhibit “A”, attached hereto (the “Encroachment”).


4.
The City Commission, on behalf of the CITY, hereby grants the DISTRICT permission for the Encroachment to exist within the CITY'S right of way in compliance with the terms as provided herein. The DISTRICT, at its sole cost and expense, shall maintain the portion of the Property from the canal up to and including the Encroachment.  The DISTRICT acknowledges that they and their successors and/or assigns shall bear all costs associated with removal of the Encroachment in the CITY’S right of way, if removal is required as set forth herein.


5.
Further, the DISTRICT agree that no additional installations will be made in the area between the CITY’s Property line and the Encroachment, and the Encroachment shall be in compliance with all applicable laws, rules or regulations of the City of Pembroke Pines or any other applicable government agency.  


6.
DISTRICT, for themselves and their successors and/or assigns, agree to indemnify and hold the CITY harmless from any and all liability incurred now or in the future as a result of any claim, injury, death or property damage, directly or indirectly resulting due to the existence of, or the failure to maintain the Encroachment or any part of it. Any property damage to the Encroachment as a result of the CITY’s performance of maintenance work shall be the sole responsibility of the DISTRICT and not the CITY.

7.
It is understood that this Encroachment Agreement is granted to the DISTRICT for their sole benefit and as a special exception to the policy of the CITY and that this Encroachment Agreement shall be construed most strictly in favor of CITY and against the DISTRICT.


8.
This Encroachment Agreement may be canceled by the CITY upon thirty (30) days written notice if it is determined by the CITY that ; 1) there exists a material risk to the public safety arising from the Encroachment, or if the DISTRICT fails to observe any requirement or covenant of this Encroachment Agreement; 2)  it is determined by the CITY that the Encroachment must be modified or removed to accommodate the maintenance of the canal, abutting the subject Property; and 3) the DISTRICT failed to obtain all required approvals and permits from all applicable governmental agencies,  relative to the Encroachment. All such removals provided herein shall be at DISTRICT’s sole cost and expense. If the DISTRICT fail to remove all or any part of such Encroachment within thirty (30) days after written demand by the CITY to do so, the DISTRICT agrees to allow the CITY access to the Encroachment and the CITY is authorized to remove the Encroachment or any portion of it, and all costs associated with the removal shall be borne and paid for by DISTRICT, which may be enforced through any available legal remedy and shall include court costs and reasonable attorneys' fees.


9.
The DISTRICT agree that the Encroachment described on Exhibit A shall not be expanded, the only expansion permitted being to comply with all applicable laws, rules or regulations.

10.
This Encroachment Agreement shall not be effective until it has been executed by all parties and recorded in the Public Records of Broward County, Florida, at DISTRICT’s expense. The DISTRICT further agree to pay the CITY’S legal fees incurred in the preparation of this Encroachment Agreement upon execution.

11.
The provisions of this Encroachment Agreement are covenants running with the land affecting the Property, and are binding upon the DISTRICT and their respective successors and/or assigns.

12.
This Encroachment Agreement shall be of no force and effect if not properly executed by all parties within thirty (30) days from the date first appearing above, unless the parties by mutual agreement in writing shall, for good cause, extend the time for execution.
(This Space is Intentionally Blank)
IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the day and year first written above.

WITNESSES:




CITY OF PEMBROKE PINES
__________________________
___

By:___________________________________








      FRANK C. ORTIS, MAYOR
___________________________
__________________________
___


(CORPORATE SEAL)

___________________________
STATE OF FLORIDA
COUNTY OF BROWARD
The foregoing instrument was acknowledged before me by means of ___ physical presence or ___ online notarization on this ____ day of __________, 2021, by Frank C. Ortis, as Mayor of the City of Pembroke Pines, on behalf of the CITY, who is ____ personally known to me or ____ has produced a Florida Driver’s License as identification.


___________________________________


Notary Public, State of Florida

WITNESSES: 
WALNUT CREEK COMMUNITY DEVELOPMENT DISTRICT:
____________________________

__________________________________






By: _______________________________

____________________________
____________________________


____________________________
STATE OF FLORIDA
COUNTY OF BROWARD
The foregoing instrument was acknowledged before me by means of ___ physical presence or ___ online notarization this ___ day of _________, 2021 by __________________________ as _________ of the District, who is ____ personally known to me or _____ has produced a Florida Driver’s License as identification.

___________________________________


Notary Public, State of Florida
EXHIBIT A 

DEPICTION OF ENCROACHMENT
{00475947.1 1956-7601851}



